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FLORIDA I-595 EXPRESS LANES: Case Study on A DBFOM WITH Availability PAYMENTS
Background
The I-595 in Florida represents the first project in the United States that has achieved close of finance after having been delivered through a Design-Build-Finance-Operate-Maintain (DBFOM) contract that uses availability payments. This approach, which has been used in Canada and the United Kingdom, involves a concessionaire obtaining financing to develop a project and then receiving annual payments from a public agency based on the physical condition and availability of the facility. Payments are made in accordance with contractually specified performance standards. Another innovative element is that project was financed during a difficult lending environment using bank and TIFIA loans rather issuing bonds. Table 1 summarizes the main elements of the project. 
Table 1: Project Description

	Lead Public Agency:
	Florida Department of Transportation (FDOT)

	Existing Conditions
	I-595 is the primary east-west link in Broward County with   interchanges connecting to I-95, Florida’s Turnpike, I-75, and the Sawgrass Expressway. The facility, which opened in 1989, has three lanes in each direction and currently handles 180,000 vehicles per day (vpd). I-595 also provides connections to Ft. Lauderdale and the Ft. Lauderdale/Hollywood Airport. The existing configuration consists of three (3) general purpose lanes along I-595 and one (1) general purpose lane along SR 84. 

	Description
	The project will involve: (i) the reconstruction, widening and resurfacing of the 10.5 mile mainline in central Broward County from the I-75/Sawgrass Expressway interchange to the I-595/I-95 interchange; (ii) the addition of two auxiliary lanes in each direction; (iii) the construction of three reversible express lanes along the I-595 median. The express lanes will operate only in the eastbound direction during the AM commute and westbound during the PM commute; and (iv) the addition of two frontage lanes along SR 84. In the project’s final configuration, there will be four (4) additional non-tolled lanes and the three (3) reversible express lanes, increasing total capacity to eight (8) non-tolled lanes and three (3) tolled lanes in each direction (Figure 2). 

	Goals
	The primary goal of the project is to reduce congestion. I-595 is the only east-west highway in Broward County. In 2007, there were 180,000 vehicle/day. By 2034, it is forecasted that the facility will handle 300,000 vehicles/day.

	Estimated Cost
	$1.835 billion

	Contract Type
	Design-Build-Finance-Operate-Maintain (DBFOM)

	Contract Duration
	35 years (including construction)

	Revenue Sharing
	N/A

	Non-Compete Clause
	N/A

	Construction Begins
	Summer 2009 (estimated)

	Operation Begins
	Spring 2014 (estimated)

	Facility Ownership
	FDOT

	Fare Setting Authority
	FDOT

	Availability and Acceptance Payments
	FDOT will pay the concessionaire $65.9 million per year in availability payments as well $685.6 million in facility acceptance payments for the timely construction of the facility within pre-defined standards. The concessionaire would be eligible to receive availability payments once substantial completion on the project is achieved and project operating period begins. Substantial completion includes the construction of all traffic lanes, which is expected to take place in 2014.

	Public Sector Benefits
	The project delivery mechanism accelerated its development by an estimated 15 years and achieved cost savings of $394 million. The project is expected to reduce congestion and increase throughput on the facility. 

	Value-for-Money Analysis
	A value-for-money analysis was conducted in August 2007, which concluded that a DBFOM with availability payments would provide a greater value to the public sector (estimated at $24 million to $104 million) relative to a DBFOM contract in which the concessionaire keeps the revenues generated from the project. An updated value-for-money analysis conducted in August 2009 found that the $65.9 million annual availability payment was 8 percent lower than the $71.9 million payment that was estimated prior to contract procurement. Over the term of the contract, this would result in $394 million in costs savings to FDOT.

	Impact on Debt Limits 
	The project does not have a direct impact on annual state debt limits. Project financing largely consists of bank and TIFIA loans. The responsibility for repayment resides with the concessionaire. Although the annual availability payments do not count towards Florida’s debt limits, these payments represent a contingent liability to FDOT. 


By delivering the project through a DBFOM with availability payments, it has been able to accelerate construction by approximately 15 years. Moreover, the project delivery mechanism has allowed FDOT to maximize its financial resources without having to directly take on debt. Public acceptance has been relatively high, especially since FDOT keeps the toll revenues generated from the project. Figure 1 shows a map of the project , including major interchanges.
Figure 1: I-595 Project Map
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Source: Florida Department of Transportation (FDOT) 
Upon completion, total capacity on the facility will be 8 non-tolled lanes in each direction and 3 reversible express lanes. This includes 3 general purpose and 2 auxiliary lanes on I- 595 as well as 2 general purpose and 1 auxiliary lane on SR 84. The facility will preserve an area which could be used to provide transit services at a later date. Figure 2 provides a typical section. 

Figure 2: I-595 Typical Section 
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Source: Florida Department of Transportation (FDOT) 
Enabling Legislation 

Amended in 2004, the State Transportation Code (§334.30) allows private sector funding to advance projects programmed in the State’s 5-year plan. These projects can be financed directly by the private sector or private entities can be reimbursed by FDOT. The amended version of §334.30 also established the following guidelines for PPP contracts: (i) permitted the receipt of solicited and unsolicited proposals; (ii) allowed reimbursements to the private sector through the Toll Facilities Revolving Trust Fund; (iii) refined the guidelines for toll rate setting; (iv) encouraged revenue sharing between the private sector and FDOT; (v) allowed FDOT to use a combination of funding sources for project development, including federal funds; and (vi) limited PPP contracts to 50-years.

Project Financing
The financing package for this project is relatively unique in that the concessionaire is relying on loans from twelve Spanish, French and Australian banks ($782 million) and TIFIA loans ($603 million). From the concessionaire’s perspective, the bank loans have the potential advantage of reducing disclosure and marketing requirements. The bank debt has interest rate of 6.58 percent and 10-year maturities. These loans can be refinanced at a later date through new bank loans, bond issues, and/or Private Activity Bonds (PABs). If there is a refinancing gain, then FDOT would be entitled to a 50 percent portion of this gain. In addition, FDOT has the option to purchase the project debt, if it is in default. 
The concessionaire, I-595 Express, LLC., is the official borrower for the TIFIA loan. The interest rate on the TIFIA loan is 3.64 percent. The first interest payment on the TIFIA loan is scheduled for June 2014. Principal repayments are scheduled to begin in 2031 and final maturity is scheduled for June 2042. FDOT is not responsible for the repayment of the TIFIA loan or other debts incurred by the concessionaire. USDOT has a subordinate lien on availability payments made by FDOT to I-595 Express, LLC. To better manage FDOT’s risk profile, the interest rate on the TIFIA loan has no credit spread as the loan is tied to the U.S. government borrowing rate
Tranche A of the bank loans totaling $526 million is being secured and will be repaid by the $656 million in acceptance payments. Tranche B totaling $256 million of the bank loans and the entire TIFIA loan are being secured and will be repaid from the maximum availability payment (MAP) which can be up to $65,905,000 per annum. The concessionaire is eligible to receive availability payments upon reaching substantial completion on the project, which is expected to occur in 2014. To reach substantial completion, the concessionaire must carry out the following activities: (i) construction of all traffic lanes in their final configuration; (ii) installation of relevant systems and equipment; (iii) the receipt of all applicable government approvals; (iv) completion of all utility work; and (v) FDOT acceptance of all reports, manuals, and plans for O&M activities. Delays in reaching substantial completion would postpone the receipt of project availability payments. The availability payments are expected to run through the TIFIA loan period, which ends in 2042. 

In addition, the consortium partners have agreed to provide an estimated $208 million in equity. Given the difficulties in the credit markets at the time, the ability of the concessionaire to achieve close of finance underscores the relative financial merits of the project.  In support of the project, the State of Florida has programmed an additional $232 million from 2019 to 2021 for facility improvements. This amount, which is not included as part of total project costs, will be held in a reserve fund until the improvements are undertaken. FDOT can adjust the amount and timing of contributions to the project reserve fund. Finally, the project will also be funded by $10 million in revenues generated by the project. Table 2 lists the sources of funds for the I-595 project. 
Table 2: Source of Funds 

	Source
	Amount

	Bank Loans
	 $782 million

	TIFIA
	$603 million

	Equity
	$208 million

	Revenues
	$10 million

	Total
	1, 603 million


Source: Florida Department of Transportation (FDOT)
A potential source of revenues that FDOT could use to cover a portion of the availability payments to the concessionaire includes the tolls collected on the express lanes. A sketch level traffic and revenue analysis conducted in 2007 estimated that the project could generate approximately $2.2 million in gross revenues in 2014, increasing to $21.2 million in 2030.
 By 2054, or twelve years after the facility has been returned to FDOT, the express lanes would generate an estimated $68.8 million in gross revenues from tolls. No estimate was made available regarding the amount of annual net revenues (gross revenues minus operating costs) that would be generated by the project. 
Project Planning and Delivery Method
The original I-595 facility opened in 1989. Given the heavy volume, the expansion of the facility has been in the planning stages in various forms since 1994. In 2003, the I-95/I595 Master Plan predicted a doubling in traffic volumes by 2020. In addition to the capacity expansion of I-595, the Master Plan also recommended transit improvements to accommodate future growth in Broward County. The I-595 Project Development & Environment (PD&E) Study was completed in 2005 and was approved by FHWA in July 2006. Through a competitive bidding process with six bidders, the project was awarded to I-595 Express, LLC—a consortium that includes Actividades de Construcción y Services (ACS) Infrastructure Development, Dragados, and Macquarie. The selected consortium submitted a US$65.9 million bid based on availability and acceptance payments. As per the terms of the contract, the developer must begin construction within 150 days of contract signing. 
The two-stage procurement process took approximately 21 months, beginning with an industry forum in late July 2007. This process included the issuance of a Request for Qualifications (RFQ) in October 2007. Six proposers submitted in response to the RFQ and four were shortlisted for the next stage of the procurement process. However, only two consortia provided submittals to the Request for Proposals (RFP), which were received on September 5th, 2008. 

A Value-for-Money analysis was conducted in August 2007, which compared the capital costs, lifecycle costs, and potential risks if different alternative financing mechanisms were used to develop the project. The 2007 Value-for-Money analysis found that a design-build-finance-operate-maintain (DBFOM) contract with availability payments provided a greater value to the public by an estimated $24 to $104 million compared to a DBFOM contract in which a private concessionaire keeps the revenues generated from the project and assumes revenue risk. The cost savings associated with a DBFOM with availability payments were due to lower operating costs and lower interest costs. Moreover, FDOT also determined that a DBFOM contract in which the concessionaire keeps toll revenues would put more emphasis on revenue maximization over congestion reduction. Initial traffic forecasts had found that higher tolls would achieve free flow conditions, but would result in lower utilization for the express lanes as well as greater traffic on the general purpose lanes. Another concern was that private control over rate setting would have a negative impact on future express lane projects currently under development. 

FDOT also considered developing the project through a DBFOM with shadow tolls. However, this delivery mechanism was rejected because of the perception that shadow tolls have higher risk for the private sector. In its analysis, FDOT concluded that a DBFOM with shadow tolls would cost an additional $144 million as compared to a DBFOM with availability payments. Based on these analyses, FDOT decided to procure and deliver the project using a DBFOM with availability payments.
Concessionaire selection in late October 2008 was based on having the best value with respect to technical design, financing package, and the Maximum Availability Payment (MAP). The MAP is the maximum amount that the concessionaire would receive for the operations, maintenance, and physical availability of the facility. Higher MAP scores were awarded to the firm with the lowest annual availability payment. However, project award occurred after the bankruptcy of the Lehman Brothers and the severe reduction in the availability of credit.  Despite the extremely difficult lending environment, financial close took place on March 3, 2009, about six months after the lead proposer was selected. 
Concessionaire Requirements 
The concessionaire is responsible for the reconstruction and resurfacing of the I-595 mainlanes, including the addition of the auxiliary lanes and all associated improvements to adjacent cross-roads, frontage roads, ramps, and a new express lanes system located along the I-595 median. During project operations, the concessionaire will be required to carry out all “repair, rehabilitation, renewal, restoration, and replacement” activities for the I-595 facility. This includes the general purpose lanes, the auxiliary lanes, and the reversible express lanes. Upon satisfactory completion of these activities, the concessionaire would be eligible to receive availability payments during the project operating period, which is estimated to be 30 years. The private consortium will assume construction risk.. The concessionaire’s O&M responsibilities specifically include 
The contract provides for annual availability payments, which the concessionaire receives if it fulfills the specified performance requirements, e.g. lane availability during peak and off-peak periods, reduced lanes closures, and operations and maintenance standards. The maximum possible availability payment that the concessionaire can receive is $65.9 million per annum. The concessionaire can also receive acceptance payments which are based on meeting contractually specified standards for the design and construction of the facility. If the concessionaire meets these requirements throughout the contract period, then it could achieve a nominal, post-tax internal rate of return (IRR) of 11.54 percent on its equity investment. Availability payments are indexed to inflation. However, availability payments can be adjusted downward based on factors relating to hourly unavailability and O&M violations. These adjustments are weighted by segment and time of day. Table 3 and Table 4 provide background information with respect to the weighting factors used to adjust MAP payments. 

Table 3: Segment Availability Factors 

	Segment Number
	Segment
	Segment Weighting Factor

	1
	I-595 eastbound and SR-84 eastbound west of Sewell Lock, including crossroads, High Impact

Ramps and Ramps
	0.2

	2
	I-595 eastbound and SR-84 eastbound east of Sewell Lock Road, including crossroads, High

Impact Ramps and Ramps
	0.2

	3
	I-595 westbound and SR-84 westbound west of Sewell Lock, including crossroads, High Impact

Ramps and Ramps
	0.2

	4
	I-595 westbound and SR-84 westbound east of Sewell Lock, including crossroads, High Impact

Ramps and Ramps
	0.2

	5
	Express Lanes and Express Lanes Ramps.
	0.2


Source: Concession Agreement for I-595 Corridor Roadway Improvement Project between FDOT and I-595 Express, LLC, Appendix 6, March 3, 2009

Table 4: Hourly Unavailability Factors

	Availability Classification
	Hourly Unavailability Factor

	A
	0.1

	B
	0.2

	C
	0.4

	D
	0.6

	E
	0.7

	F
	0.8

	G
	1.0


Source: Concession Agreement for I-595 Corridor Roadway Improvement Project between FDOT and I-595 Express, LLC, Appendix 6, March 3, 2009

Default provisions in the contract relate to the potential failure of the concessionaire to achieve the contractually specified requirements for facility operations and maintenance. The project is expected to be handed back to the FDOT at the end of the contract term in 2043. The concession agreement also includes a Termination for Convenience clause in which FDOT would be able to cancel the agreement, but would be required to compensate the concessionaire. 
FDOT’s Responsibilities 

FDOT is responsible for toll setting and will retain toll revenues. Under state law, FDOT and Florida’s Turnpike Enterprise (FTE) can index toll rates to the annual Consumer Price Index (CPI) or a similar inflation indexation method.  Toll rate adjustments can be made no more than once per year, but must be carried out at least once every 5 years. FDOT is considering implementing congestion pricing during peak and off-peak periods on I-595. Tolls will be collected entirely through electronic toll collection systems. 

With respect to the non-compete clause, §334.30 specifically requires that proposed projects must have adequate safeguards in place to ensure that FDOT or a private entity have the opportunity to add capacity on transportation facilities serving similar origins and destinations. Because the project is being developed through a DBFOM using availability payments, a non-compete clause is largely unnecessary since the concessionaire is not assuming revenue risk. FDOT is planning to allow buses to use the express lanes, which will effectively create a Bus Rapid Transit (BRT) line that competes with the tolled facility. 
Additionally, the State of Florida has programmed an additional $232 million from 2019 to 2021 for ancillary investments on the facility. These amounts will be held in a reserve fund. FDOT can adjust the amount and timing of the reserve funds. 

Project Challenges 
One of the biggest project challenges facing the project was achieving close of finance during the extremely difficult environment for obtaining debt in early 2009. Project award took place on October 24th 2008 or more than a month after the bankruptcy filing of Lehman Brothers, which had led to a widespread decrease in liquidity in the U.S. and global credit markets. Difficulties in obtaining debt finance was resolved through the approval of TIFIA financing and bank loans provided by a group of 12 banks led primarily by Spanish banks (Banco Popular Español, BBVA, Banco de Sabadell, and Grupo Santander). These loans can be refinanced at a later date. 
Another issue associated with the availability payment mechanism is the difficulty for the public agency to guarantee payments beyond the range of the federal appropriations process, which is governed by legislation that runs about five or six years (also know as “appropriations risk.”) This difficulty may have been resolved, in part, through the use of contractually-mandated acceptance payments that are paid to the concessionaire provided that it meets its performance requirements for the design and construction of the facility. Another potential factor that may have given the private consortium comfort that FDOT could meet its obligations regarding availability payments is its legal ability to lend funds from the Toll Facilities Revolving Fund. In addition, FDOT is retaining the toll revenues from the project, which can be used to cover annual availability payments. Table 5 lists the acceptance payments for 2012 through 2018. 
Table 5: FDOT Acceptance Payments to the Concessionaire, 2012 - 2018
	Year
	Amount

	2012
	$69,680,000

	2013
	$103,631,000

	2014
	$71,712,000

	2015
	$95,434,000

	2016
	$123,173,000

	2017
	$217,622,000

	2018
	$4,298,000

	Total 
	$685,550,000 


Source: Concession Agreement between FDOT and I-595 Express LLC, Executed on March 3, 2009
A follow-up Value-for-Money analysis completed in August 2009 found that the $65.9 million annual maximum availability payment was 8 percent lower than the $71.9 million payment assumption that was used in the 2007 Value-for-Money analysis. This is due to a lower than expected bid from the selected concessionaire, resulting in approximately $394 million in savings during the contract term.  
Impact on State Debt Limits

Section 215.98, Florida Statutes, establishes the ratio of tax-supported debt service to tax-supported revenues as the benchmark debt ratio for the purpose of setting the state's legal debt margin. Under the state’s current policy, if the ratio exceeds 6 percent, then additional tax-supported debt may be authorized only if the legislature determines that additional debt is in the best interest of the state. If the ratio exceeds 7 percent, then additional tax-supported debt may be authorized only if the legislature determines that it is necessary to address a critical state emergency. In Fiscal Year 2008, the tax-supported debt ratio exceeded the 6 percent ratio.
With regard to the availability payments, it appears that state statutes are largely silent on as to whether these obligations count toward annual debt limits. Florida state statutes require that the Division of Bond Finance examine whether new debt is self-sustaining or financed using tax revenues. Self-sustaining debt, which can include bonds backed by toll revenues or highway trust fund appropriations, do not count toward state debt limits. Since new tax-supported debt is not being issued for these obligations, the availability payments should not count against the State’s debt limits. Notwithstanding, the availability payments could be considered to be a contingent liability to FDOT. 
The concessionaire is responsible for the repayment of the bank and TIFIA loans. As a result, this debt does not impact the State of Florida’s debt limits . However, there may be impact if the developer uses Private Activity Bonds (PABs) to refinance the bank loans. For FY09, the state of Florida had capped the issuance of PABs at $1.65 billion.. This amount is divided among the Florida Housing Finance Corp. the Florida First Business Pool, the state pool for priority projects, manufacturing, and 17 regions. Potentially, PABs could be issued as part of the Broward County allocation ($73 million) and/or the state pool for priority projects ($79 million). 

Complexity

Although well-defined in the concession agreement, the formulas relating to the MAP are relatively complex with quarterly adjustments, retroactive adjustments for non-reporting as well as adjustments for hourly availability and operations and maintenance violations. Reductions in MAP payments are weighted with respect to peak-off-peak periods and by segment with greater adjustments for additional lane closures, closures on the express lanes, closures during mid or high peak hours, and a combination of these factors. Figure 3 and Figure 4 in Appendix 1 provide additional information on the factors and weighting used to adjust the annual payments.
Stakeholder Outreach
An extensive public involvement program was prepared for the I-595 PD&E Study. The main focus of these efforts was the early and continuous dissemination of information to government and regulatory agencies, local municipalities, county officials, legislators, and communities to solicit feedback and concerns with regard to the project objectives. This feedback was incorporated into the decision-making process. In 2005, workshops were conducted to present the project alternatives and to give the public an opportunity to comment on the project.  Some of the issues that arose during these workshops include noise impacts, right-of-way acquisition, tolling, and maintaining transit alternatives. In response to potential concerns regarding noise impacts, the developer is required to construct sound barriers at twelve locations along the facility. In addition, FDOT is also currently evaluating the development of potential transit alternatives in the corridor.  
Potential Disadvantages

The financing package for this project may be difficult to replicate, especially with the relatively small of amount of equity provided by the concessionaire. The project’s debt to equity ratio is relatively low in relation to other transactions delivered using alternative delivery mechanisms. The bank loans used to finance this project effectively functions as a syndicated loan, in which two or more banks agree to make a loan to a borrower. Under this arrangement, every lender has a separate claim on the borrower in the event of a default, even if there is a single lending agreement.  

Overall Value to the Public Agency
Overall, this project has provided value for the State of Florida.  The state has been able to accelerate construction by an estimated fifteen years as a result of this transaction.  In addition, public reaction has generally been positive. Although a number projects in the US have been impacted by negative public perceptions relating to the entry into a long-term contract with a foreign-based private consortium, it appears that this was not an issue on I-595. These concerns may have been allayed due to the following: (i) the contract term is shorter (35 years vs. 50 years or more); (ii) toll rates are set by the State; (iii) toll revenues are kept within the public sector; (iv) the project involves the development of new capacity as opposed to an asset monetization (e.g. Chicago Skyway or the Indiana Toll Road); and (v) there was no “non-compete” cause which could impede the ability of FDOT or other public agencies to add capacity or transit alternatives near the project. It also anticipated that the project will support increased throughput and help reduce congestion along the busy I-595 corridor. 
Finally, it was found that the DBFOM with availability payments approach resulted in $394 million in cost savings compared to the DBFOM delivery mechanism in which the concessionaire keeps some or all of the project revenues. A DBFOM with availability payments also generated potential cost savings of $144 million compared to a DBFOM with shadow tolls. 
Appendix 1

Figure 3: Classification of Closures during Mid and High-Priority Hours

[image: image3.emf]
Source: Concession Agreement for I-595 Corridor Roadway Improvement Project between FDOT and I-595 Express, LLC, Appendix 6, March 3, 2009.
Appendix 1

Figure 4: Classification of Closures during Low-Priority Hours. [image: image4.emf]
Source: Concession Agreement for I-595 Corridor Roadway Improvement Project between FDOT and I-595 Express, LLC, Appendix 6, March 3, 2009.
�   The FDOT Secretary can authorize a concession contract of up to 75 years, but must demonstrate, in writing, that the PPP agreement requires a term of more than 50 years. The Florida Legislature must approve a contract longer than 75 years.


�   These estimates are based on a medium growth scenario in which traffic levels, rather than revenues are optimized. If FDOT were to set toll rates in order to optimize revenues, then estimated gross revenues could increase to $3.6 million in 2014, $40.0 million in 2030, and $128.6 million in 2054. 





[image: image6.png]


 

PAGE  
12
[image: image5.png]





[image: image5.png][image: image6.png]