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Background

The I-495 HOT Lanes project represents the following unique elements: (i) the project was delivered through a Design, Build, Finance, Operate, and Maintain (DBFOM) contract for a HOT lanes, greenfield project; (ii) project procurement was initiated as a result of an unsolicited proposal that yielded no competitive proposals; (iii) use of Private Activity Bonds (PAB) and TIFIA loans; and (iv) the 85-year project duration represents the longest term for a greenfield project in the United States. Previous concession contracts with commensurate or longer terms have involved existing facilities. 
It should be noted that project cost estimates increased after the receipt of the unsolicited proposal, which included a high-level overview of total capital costs. During the review of project feasibility and the public involvement process, project scope and costs increased. The final project configuration proposed by the concessionaire was incorporated into the Environmental Impact Statement (EIS), which was approved in 2006. A concession contract was executed the following year between the Virginia Department of Transportation (VDOT) and Capital Beltway Express LLC, a consortium led by Fluor and Transurban. Project construction began in 2008 and the project is expected to be completed in 2013. Table 1 summarizes the main elements of the I-495 HOT Lanes Project. 

Table 1: Project Description 
	Lead Public Agency:
	Virginia Department of Transportation (VDOT)

	Existing Conditions 
	No HOV service on Capital Beltway today. Currently, I-495 has 4 lanes in each direction along the segments where the HOT lanes will be added. 

	Project Description
	Construct 14-mile, HOT lanes with two lanes in each direction on the Capital Beltway (I-495). The outer two lanes will be completed in 2010. Traffic will then be shifted to the new lanes, so work on the inner two lanes can take place, thereafter.  The project will also involve the replacement of more than 50 bridges and overpasses. 

	Goals
	The project has the following stated goals: (i) reduce congestion and (ii) increase mobility.  The Capital Beltway currently handles more than 174,000 vehicles per day (vpd) and is one the most congested highways in the State of Virginia.  Bus or rapid transit service today is not currently offered along Capital Beltway.

	Estimated Cost
	$2.0 billion 

	Contract Type
	Design, Build, Finance, Operate and Maintain (DBFOM)

	Contract Duration
	85-years (including 5-year construction)

	Construction Begins
	July 2008

	Operation Begins
	Mid-2013

	Revenue Sharing
	Actual revenues that are in excess of the base case financial model are shared with VDOT at increasing percentages. 

	Non-Compete Clause
	VDOT is not precluded from building other transportation facilities along the project route. The concessionaire has the first right of refusal to build additional toll lanes if traffic conditions warrant an expansion.

	Facility Ownership
	VDOT retains ownership and oversight to ensure that the project will be constructed, operated and maintained in accordance with the concession contract.

	Toll Rate Authority
	The concessionaire, Capital Beltway Express LLC, has the authority to set tolls on the project and can impose congestion pricing on the HOT lanes as means of encouraging free flow of traffic. While there are no restrictions on toll rate levels or increases, HOV, transit, emergency and law enforcement vehicles are exempted from paying tolls on the facility.  

	Public Benefits
	Various congestion mitigation approaches for the Capital Beltway had been in the advanced planning stages for nearly twenty years. The project is anticipated to reduce congestion, accelerate project development, and attract private capital. VDOT estimated that the cost of the I-495 project alone is more than its entire statewide construction activities for a single year. 

	Value for Money
	Because the contract was awarded after the receipt of an unsolicited proposal, it appears that VDOT achieved some cost savings by avoiding a full-scale competitive procurement. However, VDOT may have been able to negotiate a better deal for this project had it been competitively procured, especially with respect to the contract term. It doesn’t appear that a Value for Money analysis was undertaken. 

	State Debt Limits
	The project debt is being issued by the concessionaire. VDOT is using grant funds to finance its $400 million contribution for the project. This funding is being used for the completion of the Springfield Interchange between I-495, I-395, and I-95 and other interchange improvements. VDOT and is not responsible for any debt repayment for the life of the project. As a result, the project should not greatly impact state debt limits. 


The project will involve the construction of four high-occupancy-toll (HOT) lanes along the Capital Beltway (I-495) between the Springfield Interchange and the Dulles Tollway.  There will be two HOT Lanes in each direction, which will employ electronic tolling and dynamic pricing to manage traffic flow. High occupancy vehicles with three or more people (HOV 3+), buses, law enforcement vehicles, and emergency vehicles will be exempt from paying tolls. Drivers will enter and exit the HOT Lanes from the non-tolled general purpose lanes at multiple entry points along the Capital Beltway. 
The toll amount will be based on demand and will fluctuate throughout the day to reflect real-time traffic conditions. The concessionaire is not restricted in its ability to set toll rates and impose increases. Figure 1 provides a map of the HOT lanes project, including the planned nine entry and exit points to the general purpose lanes. Figure 2 shows a representative cross-section of the project.
Figure 1: Project Map
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Figure 2: Representative Cross-Section
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Enabling Legislation

The enactment of the Public-Private Transportation Act of 1995 (PPTA) authorized Public–Private Partnerships (PPPs) in the State of Virginia. The main elements of this legislation included the following: (i) authorizing VDOT to receive solicited and unsolicited proposals with the requirement that VDOT provide notice and extend an opportunity to accept competing proposals; (ii) allowing the combination of public and private funds for project development; (iii) authorizing the distribution of excess earnings from a PPP project to the state transportation trust fund and/or other public entities; (iv) requiring the notification to local jurisdictions that may be affected by the project; (v) allowing local and regional government authorities to enter into PPP agreements; and (vi) requiring asset management contracts to be subject to competitive procurement unless they are part of the comprehensive agreement for original construction or reconstruction. The PPTA legislation did not place prohibitions with respect to non-complete clauses. 
Project Planning and Delivery Method
Since the late 1980s, VDOT has examined the feasibility of various approaches for reducing congestion on the Capital Beltway (I-495) between Springfield and the American Legion Bridge. In 1994, VDOT concluded a study on the feasibility of adding HOV lanes on the Capital Beltway. The Environmental Impact Statement (EIS) was initiated in 1995. Because of the large funding gap for the project, it doesn’t appear that the project was programmed for a specific year. Project development accelerated with the receipt of an unsolicited proposal in 2002. Summarized below is the timeline for the development of the I-495 HOT Lanes project: 

· In June 2002, Fluor submitted an unsolicited proposal to VDOT;

· In accordance with the Implementation Guidelines of the PPTA, VDOT posted and published a notice of the conceptual proposal. No additional responses were received as a result of this announcement;
· In July 2003, VDOT approved Fluor’s conceptual proposal and Fluor submitted a detailed proposal in October 2003; 
· In June 2004, VDOT approved Fluor’s detailed proposal and recommended further development of the project; 

· Negotiations with Fluor and Transurban commenced in October 2004 and the original comprehensive agreement was signed on April 25, 2005;
· The Record of Decision (ROD), which was released on June 29, 2006, incorporated the 4-2-2-4 HOV-HOT Lane alternative;
· In June 2006, the Federal Highway Administration (FHWA) approved VDOT’s request to toll the HOV lanes; and
· In December 2007, an amended contract was signed to account for the transfer of the rights and responsibilities of Fluor and Transurban to Capital Beltway Express LLC, a company that was created to design, build, finance, operate, and maintain the project. Capital Beltway Express, LLC is a private concessionaire that is 90 percent owned by the Transurban Group and 10 percent owned by Fluor Enterprises Inc. 
Under the terms of the agreement, VDOT will own and oversee the HOT lanes and Fluor-Transurban will construct, operate, and maintain the facility. This is an 85-year contract between VDOT and the Capital Beltway Express, LLC. The contract period includes five years for construction and eighty years for operations and maintenance of the facility. 

Project Financing

The financing package included a mix of TIFIA loans, Private Activity Bonds (PABs), a grant from the State of Virginia, private equity, and interest income on the privately issued debt. VDOT’s contribution is being used for the completion of the Springfield Interchange that connects I-495, I-395, and I-95 (also known as ‘the mixing bowl” as well as interchange improvements with I-66 and the Dulles Toll Road. These works had been initiated prior to the development of the I-495 HOT Lanes. The project has a debt to equity ratio of approximately 60/40, including the grant funds provided by the state. Including the TIFIA loan, the developer was able to provide financing for about 80 percent of project, as per the terms of the contract. 
The TIFIA loan agreement was signed on December 20, 2007. Although the concessionaire has committed $586 million toward project development, it has secured $589 million. TIFIA interest payments are expected to begin in 2018. Principal repayments are scheduled to begin in 2033 and conclude in 2047.  The TIFIA loan is structured  with five years of capitalized interest during construction followed by five years of partially capitalized interest during ramp-up; then current interest only for 15 years followed by 15 years of interest plus principal.  A summary of the sources of funds is outlined in Table 2 below.
Table 2: Source of Funds for Initial Capital Costs
	Source
	Amount ($ Million)
	% of Total

	TIFIA
	$585.6 
	29%

	Private Activity Bonds (PABs)
	$585.5 
	29%

	Private Equity
	$348.7
	17%

	State of Virginia 
	$408.9 
	20%

	Interest Income
	$69.3 
	3%

	Total
	$1,998.0 
	100%


Source: Federal Highway Administration (FHWA)

Revenues generated from tolls are anticipated to cover all project costs, including debt service, operations, maintenance, and administrative costs as well as provide a reasonable profit to the concessionaire. Moreover, the concessionaire is required to adequately capitalize reserve funds for debt service and major reconstruction. If the HOT lanes are a financial success, then the Commonwealth of Virginia can share in that success through a revenue sharing mechanism in the concession contract.
 Although the revenue sharing formula is complicated, the concept is relatively simple. As the facility becomes more profitable, VDOT can receive an increasing percentage of the revenues generated by the project up to a maximum of 30 percent of total revenues. The contract appears to limit the annual rate of return that can be achieved by the concessionaire to 12.98 percent.
Each year, the concessionaire’s rate of return is compared against the base case financial model which was agreed upon during contract negotiations. This financial model forms part of the concession agreement. Table 3 summarizes the rate of return levels (or tiers) and the commensurate percentage of excess revenues that VDOT can receive within each tier. In addition, the State of Virginia also shares in any gains related to the financing of project debt assumed by the concessionaire.
Table 3: Summary of the Revenue Sharing Mechanism for the I-495 HOT Lanes Project 
	Base Case Level
	Concessionaire’s Internal Rate of Return (IRR)
	VDOT’s Revenue 
Sharing Percentage

	First Tier
	7.940% to 8.496%
	5%

	Second Tier
	8.497% to 8.965%
	15%

	Third Tier
	8.966% to 12.980%
	30%


Amended and Restated Comprehensive Agreement Relating to the Route 495 HOT Lanes in Virginia Project, Dated December 19, 2007 by and among the Virginia Department of Transportation and Capital Beltway Express LLC

The concessionaire is required to prepare and submit an annual budget as well as updates to the base case financial model to VDOT within 90 days after the start of each calendar year. These documents must provide “reasonable detail” with respect to projected revenues, operating and maintenance expenses, debt service payments, contributions to the debt and maintenance reserve funds, return on investment, revenue sharing with VDOT, and distributions to equity shareholders. VDOT has the right to challenge the information included in the financial documents submitted. 
Capital Beltway Express LLC’s Requirements 
Under the terms of the concession contract, the concessionaire is responsible for the following activities:

· Design, finance and build a 14-mile section of HOT lanes;

· Design, finance and build three new access points from the Capital Beltway (I-495) into Tysons Corner in Northern Virginia;
· Make direct payments to property owners to acquire the necessary right-of-way (ROW) for the project. The concessionaire is also required to prepare all necessary documentation related to ROW acquisition. As a last resort, VDOT will initiate and handle condemnation proceedings if the concessionaire is unable to reach a negotiated settlement with landowners within a reasonable period of time. The concessionaire’s ROW costs are capped at approximately $42 million;
· Construct HOV connections from I-95 to the Capital Beltway (known as Phase VIII of the Springfield Interchange);
· Reconstruct and improve several existing bridges, traffic lanes, overpasses, interchanges, and signs; 

· Directly finance and/or obtain debt financing for approximately 80 percent of the total project; 
· Finance all maintenance, operations, construction debt, and other expenses related to the HOT Lanes; and 
· The concessionaire is required to complete the facility within five years of contract execution. 

Facility performance levels are specified in the contract are based on asset condition, traffic flow, and safety. Oversight is conducted by an independent engineer (IE) who provides routine monitoring and reports any contractual breaches or failures to VDOT. If a deficiency has been detected, the concessionaire has an opportunity to correct or “cure” within a given period. Failure to cure the deficiency, can lead to the assessment of performance points. If the concessionaire accumulates more than 135 performance points in a single year, then VDOT can require the independent engineer to increase its monitoring activities. If the concessionaire collects more than 200 points within a year, then a remedial plan is developed which the concessionaire must adopt and carry out. If the concessionaire amasses more than 245 points, then VDOT can determine that the concessionaire is in default of the contract. 

Moreover, the concessionaire is required to prepare and submit a baseline asset report within 18 months after the facility becomes operational. The concessionaire must also submit a five-year maintenance plan within 90 days after the facility opening, which must be approved by VDOT. The concessionaire is required to update five-year maintenance plans within 90 days of each calendar year, thereafter. 

To manage traffic on the HOT lanes, the concessionaire can implement congestion pricing, which may include dynamic tolling with toll rate increases during peak periods. With respect to toll rate setting, the concessionaire can increase toll rate within the following restrictions which are set forth in the contract:

· HOV-3 vehicles equipped with a transponder can use the HOT Lanes for free (100 percent discount);
· Mass transit vehicles and commuter buses, school buses, motorcycles and exempt vehicles equipped with a transponder can use the HOT Lanes for free (100 percent discount);
· Toll rates shall be the same for persons using the HOT Lanes under like conditions, taking into account vehicle type, weight, occupancy, number of axles, time-of-day and/or day-of-week, and location of entry to the HOT Lanes, traffic congestion and other traffic conditions; 
· The Concessionaire may charge, debit and collect tolls through using open road tolling (ORT), global positioning system (GPS), remote sensing or other technologies that are interoperable with EZ-PassTM; and 

· The concessionaire can collect incidental fees related to the rental or sale of transponders, administrative fees for customer account maintenance, account statements and customer service if it chooses to be responsible for toll collection. 
For federal tax purposes, the concessionaire is considered to be a for-profit entity and must file annually with the Internal Revenue Service (IRS). Moreover, the concessionaire musts pay taxes at the corporate tax rate when due. 
VDOT’s Requirements 
VDOT will retain ownership and oversight of the HOT lanes as well as maintain the right to develop other transportation improvements on the corridor. As part of the contract terms, VDOT will provide a $409 million financial grant to the project that will support the following activities: (i) the construction of key elements including the final phase of the Springfield Interchange; and (ii) improvements to the I-66 interchange. Under the terms of the contract, VDOT also has the following additional responsibilities: 

· Back office operations related to the collection of electronic tolls on the HOT Lanes, including the distribution of transponders utilized on the E-ZPass network.  However, the concessionaire can opt to take on toll transaction account management services; 
· VDOT is responsible for ROW acquisition costs in excess of $42,011,750. As a last resort, VDOT will initiate and handle condemnation proceedings if the concessionaire is unable to reach a negotiated settlement with the affected landowners;
· In addition VDOT is responsible for the acquisition of ROW related to the following: (1) the remediation of hazardous materials; (2) property outside of the project area; and (3) the construction of the HOT Lanes operation center; 
· VDOT will pay the concessionaire about 70 percent of the average toll, if the number of HOV vehicles exceeds 24 percent of total traffic for the 45 minutes in a given day;
  
· VDOT is responsible for operating and maintaining the adjacent free lanes. 
· Ensure the provision of police and emergency services to the project.

Any excess revenues received by VDOT must stay within the project corridor and must be used for transportation activities, particularly to enhance pedestrian and transit services. This can include funds received from revenue sharing, refinancing gains, and/or if unused funds for ROW acquisition. These funds will be deposited into a mechanism termed the “Project Enhancement Account.”  
VDOT is not restricted in its ability to maintain or undertake enhancements to the existing general purpose lanes on I-495. In terms of notification requirements, VDOT is required to undertake “diligent efforts” to keep the concessionaire informed of planned maintenance, renewal and replacement and repair activities that can impact the HOT lanes. Under the concession contract, the concessionaire and VDOT are required to establish a management committee to coordinate operations of the HOT and general purpose lanes. 
Impact on State Debt Limits

The funding provided by VDOT for this project appears to be drawn from traditional sources. In many respects, the funding appears to be similar to 80/20 match for federal funds, except that the 80 percent of funds is coming from the private sector. Moreover, the terms of the concession contract do not require the State of Virginia to take on additional debt to develop the project. In particular, the contract agreement directly states that the “concessionaire is solely responsible for obtaining and repaying all financing, at its own cost and risk and without recourse to the State, the Commonwealth Transportation Board (CTB) or any other agency, instrumentality or political subdivision of the State, necessary to acquire, develop, permit, build, construct, maintain, improve, equip, modify, repair and operate the Project.” In addition, the concessionaire also bears the risk of any changes in the interest rate, payment provisions or the other terms of its project financing plan. 
It should be noted, however, that the Commonwealth of Virginia has potentially assumed a contingent liability with respect to the payments associated with HOV usage on the HOT Lanes. VDOT is required to pay the concessionaire about 70 percent of the average toll, if the number of HOV vehicles exceeds forecasts, estimated 24 percent of total traffic for at least 45 minutes in a single day. Since the facility is still under construction, the amount of this contingent liability has not yet been estimated. Conceivably, this amount could be deducted from potential amount that are received through the revenue sharing mechanism on the facility.  As a result of these factors, the project is expected to have a relatively small impact on the debt limits of the State of Virginia. 
Potential Disadvantages

While VDOT did publish a public notice regarding the receipt of Fluor’s conceptual proposal, it did not receive a single competing proposal. Nonetheless, the failure to receive competing proposals for whatever reason (e.g., insufficient time develop competing proposals, lack of industry interest, nature of project, etc.) is the primary disadvantage associated with this transaction. If VDOT had received competitive proposals or restructured the project to encourage competitive proposals, it may have received an offer that provided greater value, especially with respect to the contract duration.  

Complexity
The contractual terms and relative complexity of the project is in line with similar concession contracts in Texas, Virginia, Illinois, and Indiana that involve long operational periods and revenue-sharing formulas. The 85-year term is considerably longer than concession contracts for greenfield projects in Texas where by state statute concession agreements are limited to 52-year contracts (50 years operations and 2 years for construction). In comparison, the contract duration for the Pocahontas Parkway near Richmond is 99-years. The non-compete provisions  was a major element of the Indiana Toll Road (ITR) project; and while the breadth of such clauses has tapered, they are still part of many concessions deals. The concession for the I-495 did not include a typical non-compete clause in that the State is not prohibited from building new roads. But the State’s guarantee of funds based on the number of non-paying vehicles using the facilities provides some protections to the concessionaire.  
In addition, the Permit Fee formula is somewhat complex, especially at the second and third tiers, which include adjustments for revenues shared during previous months and interest earning.  Notwithstanding, there are other concession contracts in the United States and the United Kingdom, which also use tiered or “banded” revenue-sharing arrangements. For example, the Texas SH 130 Segments 5 & 6 concession contract also includes a tiered revenue-sharing approach.  
Project Benefits
Various congestion mitigation approaches for the Capital Beltway had been in the advanced planning stages for nearly twenty years. The project is anticipated to reduce congestion, accelerate project development, and attract private capital. VDOT estimates that the cost of the I-495 project alone is more than its entire statewide construction activities for a single year. In addition, the main concept for the HOT lanes that was developed under the unsolicited proposal was incorporated into the Record of Decision (ROD). By doing so, the review process was flexible enough to permit the inclusion of an alternative concept, particularly one that attracted private capital. 
Contact: Brad Larsen 651-366-4821/ brad.larsen@state.mn.us
Mn/DOT’s Innovative Finance Website: www.dot.state.mn.us/funding/innovative
�   In the concession agreement, the mechanism for sharing revenues with VDOT is called a “Permit Fee.” 


�    This provision attempts to take into account peak and non-peak periods. The 45 minutes in the payment formula includes 30 consecutive minutes and 15 non-consecutive minutes.�
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